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CORRECTION: 


The Bulletin published in its July number an article captioned, “The 
Million Dollar Exception”, and erroneously printed the author’s name as 
“Hudson B. Cook,” when it should have read Hudson B. Cox. Apologies 
are tendered Mr. Cox for the unfortunate error. The article was entered 
in The Bulletin’s prize contest for Junior Barristers, and to make proper 


correction, we repeat the title and name of the author, as follows: 


THE MILLION DOLLAR EXCEPTION 
By Hudson B. Cox, of the Los Angeles Bar 





PRACTISING LAW INSTITUTE 


HE summer session of the Los Angeles Bar Association’s Practicing Law 

Institute was held in Los Angeles from July 24 to 29, 1939. The registrants 
included members of the Bar from New Mexico, Arizona, and California. The 
average attendance at each of the five courses was forty-eight. 


The chief purpose of offering a summer session was to make the work 
available to out-of-county lawyers who might not otherwise be able to leave their 
offices to attend the regular session. The committee is very appreciative of the 
favorable appraisal given the work of the lectures by those attending the courses. 


The session will serve another exceedingly important purpose in that those 
who are from other associations will be better able to stimulate interest in post- 
admission educational work among their own members. 


The committee in charge of the Law Institute work desires to express its 
appreciation to the State Bar for its splendid co-operation. The committee is 
also greatly indebted to David Tannenbaum, Walter Nossaman, Joseph D. Brady, 
Paul Fussell, and Professor Shelden Elliott for the masterly presentation of their 
respective courses. 

In pioneering this field of Bar Association work the commitee has been 
greatly assisted by the constructive suggestions of members of the Bar. 


The next regular institute work will be in the field of adjective law. 
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EXTENDING THE GROUNDS OF APPEAL 


By Frank G. Tyrrell, Judge of Municipal Court. 


N some quarters there is a clamor for the right to appeal on questions of fact. 
It is not difficult to support this contention with somewhat specious arguments, 
but when we take into consideration all the matters that are practically germane, 
the only answer it merits seems to be a peremptory denial. Absolutely frivolous 
appeals are by no means strangers in our reports, and some of them have been 
properly penalized. Often, even where the appeal is supported by laborious 
research and real learning, one cannot help but think that the appellant took a 
long chance because he did not want to pay the judgment, and was willing to 
bear the added costs and interest rather than to submit. 


In other words, under present conditions, appeals are all too frequent, and 
many are unnecessary and futile. Where would we be under the avalanche of 
reports if the grounds were to be extended? But there is a very cogent reason 
for denying the right to appeal on questions of fact, apart from this consideration ; 
it is impossible to write or to find in a reporter's transcript of the evidence, those 
elements of demeanor and personality which are revealed in all their plenitude in 
the trial court. What lawyer or judge has not seen and heard a witness say 
“No” when it could not possibly be interpreted as meaning anything else but 
“Yes”? The witness’ movements of body, facial expression, and tones of voice 
all gave the lie to his oral statement; can you embalm them in the reporter's 
notes 

Documents sometimes tell a different story when they are given their proper 
setting in the conditions and circumstances of the parties, and for these, we must 
rely on oral testimony. If appeals are to be allowed on questions of fact, then 
they should be trials de novo in the reviewing court. all the witnesses appearing 
“in person”. This appears the more plainly, when we consider the nature of such 
recitals. Professor John Dewey in his “Reconstruction in Philosophy”* reminds 
us that the revivals of memory are “rarely literal’; that the ordinary man is not 
objective and logical ; that memory is not the reproduction of actual historic facts, 
but is largely suggestion, association, and imagination, or dramatic fancy. Are 
the facts they are asked to recall and recite, congenial to their emotions? The 
success or the frustration of these emotions is the chief thing-to the witnesses — 
not the elicitation and statement of the truth. They have been called into court 
by one of the parties, with whom they sympathize, and they are determined to 
help his case to the limit of their ability. If the true facts are wrung from them 
by intelligent cross-examination, they feel chagrined and disgraced. 


The old story of the newly appointed judge is apropos. A friend remarked, 
“IT suppose your chief difficulty is to determine which side is lying?” and the 
judge replied, “Oh, no; my chief difficulty is to decide which side is lying the 
most!” Trained scientific observers are men apart; they are to be found only in 
the laboratories of our universities. And their habits of mind, detached, impartial, 
wholly objective, are in a realm of achievement entirely apart from the experi- 
ences of common men. It is the frailties of human memory, the feebleness of the 
powers of observation and perception, and often the limited vocabulary, and the 
emotional bias of witnesses, that make it imperative for the trier of fact to see 
and hear the witnesses. 


*“Reconstruction in Philosophy”, Henry Holt & Co., N. Y. 
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[ read or heard a story—memory faults and frailties again!—of a minister 
who delivered a stirring sermon, in the midst of which a thunderstorm broke loose 
in the clouded sky. He went on with a succession of climaxes which were rein- 
forced and punctuated by flashes of lightning and reverberating peals of thunder. 
The audience were so thrilled by the sermon that they unanimously demanded its 
publication. “All right,” said the eloquent sermonizer, “provided you print the 
thunderstorm also!” So we may say, as to anneals on questions of fact, “All 
right, provided you print the emotional impulses and biases also.” 


Should we not look elsewhere for the remedy? Why not insist that lawyers 
and judges be sufficiently learned, diligent and competent to discharge their duties 
adequately? How is it possible, for example, for a lawyer to cross-examine intelli- 
gently unless he is at least somewhat adept in psychology? He should recall the 
facts mentioned above,—the unreliability of human testimony, because of human 
limitations. And philosophy also offers him light and strength. All the social 
sciences are his friends and allies. Let him sedulously cultivate these and cognate 
disciplines, and then stubbornly refuse to present or defend a case unless and until 
he has had time for thorough preparation, and the briefing of both facts and law. 
The same admonitions are addressed to the judge, who will find it more profitable 
to toil terribly in his library than to dance attendance on lodges, lunch groups, 
clubs, and the variegated night life of the city in which he happens to live. 


In a word, let us try the experiment of trying every case with entire thor- 
oughness. Summon all the necessary witnesses; know their stories; instruct them 
in court room decorum, and the ordeal of question and answer. The law is not 
difficult ; as far as the law is concerned, most cases are predetermined, predestined, 
as Cardozo says; the difficulties lie in the area of evidence, to wring it from the 
reluctant or the timid, or the forgetful, or the emotional ; and all that must be done 
with the living presence of the purveyors of fact, in the trial court. No, it does 
not appear that we need to extend any further the grounds of appeal; but it does 
appear all too plain, so plain as to shame judges and perhaps some lawyers, that 
we do need to improve the efficiency of the ministers of justice at nisi prius. 





LEGAL AID FOUNDATION EXTENDS THANKS 


President Ashburn of the Bar Association has received the following letter 
of thanks from Chief Counsel of the Legal Aid Foundation: 
My dear Mr. Ashburn: 


We would like to go on record as congratulating you on the success of your 
Legal Aid Committee of the Junior Barristers of the Los Angeles Bar Association, 
and particularly your chairmen, Harold Schweitzer and Lewis Sterry. They have 
both done splendid work and been of invaluable assistance in arranging for 
attorneys to assist in the flood of interviews the last five months. 

Also, we would like you to know the Legal Aid Foundation will be closed 
for vacation period beginning August 18, 1939, re-opening September 5th. We 
have been closing during this period the last few years and found it worked quite 
successfully. Our staff is so small that to have even one person out on vacation 
at a time just isn’t convenient or workable. The social agencies and organizations 
using our facilities have been educated to these dates. 

Assuring you of our appreciation of your efforts on our behalf, we are 

Respectfully yours, 


Epwin F. Franke, Chief Counsel. 
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BAR BULLETIN LEGAL ARTICLE CONTEST 


HE July 1939 issue of the BAR BULLETIN carried an announcement of the 

extension of the Bar Bulletin Legal Article Contest to and including 
December 31, 1939. 

While more detailed information as to the purposes, aims and rules of the 
contest may be obtained by reference to the BULLETIN in its September and 
November, 1938, issues or by application to the office of the Los Angeles Bar 
Association, 1124 Rowan Building, for copies of such rules, the Bar Bulletin 
Committee wishes to call special attention to the following summary of the more 
important rules, namely: 


1. There are three prizes of $100.00, $75.00 and $50.00, respectively. 


2. One or more articles of current legal interest may be entered by each 
participant. 

3. Three judges are being selected to judge the general excellence of the 
entered articles and to award prizes. Each of the judges so selected will 
be a man of high standing either as a judge, a practitioner or an 
educator. Their names will be announced at the close of the contest. 

4. No entry. fee is required and any member of the State Bar, thirty-five 
years of age or under, may participate. 

5. The articles submitted are subject to the following general requirements : 
(a) They shall not exceed 5,500 words, inclusive of citations and foot- 

notes. 

(b) The article shall be typed and double spaced, except that quotations 

and footnotes shall be single spaced. 

(c) All quotations shall be acknowledged. 

(d) An original and two copies of each article, bearing full name and 
address of participant shall be delivered to the office of the Los 
Angeles Bar Association before midnight December 31, 1939. 
Articles submitted must be participants’ own original work and 
must not have been published elsewhere and no article will be 
returned. 

(f) Any article submitted may be published in the BAR BULLETIN at 
any time within the sole discretion of the Bar Bulletin Committee. 


(e, 


— 


Bark BULLETIN COMMITTEE. 





To Attorneys 


Spanish Legal Translations Service 


FREDERICK F. BARKER 
Member of L. A. Bar Association 


111 West Seventh Street Telephone : 
605 Board of Trade Bldg. VAndike 7533 
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LOS ANGELES BAR ASSOCIATION GOLF 


HE monthly tournament of Los Angeles Bar Association was held at Hillcrest 

Country Club July 21, through the courtesy of Oscar Moss, one of its 
members. We not only found excellent fairways and greens, but the dinner was 
more than he had promised. Many players stayed for bridge games. 


Low gross was worn by Floyd Sisk, with Cliff Argue, second and Earl Moss, 
third. Low net and a leg on the President’s annual cup, to be donated by 
President Allen W. Ashburn, was won by Alan E. Gray, with Joe Loeb, second 
and Oscar Moss, third. 


Earl Moss, former referee in bankruptcy, won the “Hole-in-One” contest 
with an 8-inch putt for a birdie. This was on a sixteenth green and proved a 
difficult shot, very few being able to place on the green. F. T. Botsford won a 
low gross guest prize with a 77 and H. Robinson a low net with a 71. 


This tournament was known as Legal Newspapers Publishers Day and the 
prizes were furnished by the Legal Newspapers through the cooperation of 
Morris Barr, representing the Los Angeles Daily Journal, Isadore Moore and 
Frank Lorenzi, representing the Los Angeles News, Elmer Riggins, representing 
the Independent Review, and E. E. Heathman representing the Greater Los 
Angeles Legal Newspaper. The players expressed a keen appreciation for the 
prizes and the manner in which they were handled. 


The next monthly tournament will be held at Lakeside Golf Club, Friday, 
August 18, 1939. Teeing off at 1:30 p. m., through the courtesy of Alan E. Gray, 
one of its members. Tournament and Green Fees $2.50, Dinner $1.50. Mr. 
Gray assures us that we will have a good dinner and arrangements have been 
made for a social evening for those who care to remain after the dinner. 


This next tournament will be sponsored by the Surety Companies and will 
be known as Surety Companies Day. They will furnish the prizes and it is hoped 
that they will have some of their representatives present to play in the tournament. 


The Golf Committee has been fostering a Senior-Junior Barristers Tourna- 
ment and John Haven, representing the Golf Committee of the Junior Barristers 
states that he will arrange for at least two foursomes to meet the Seniors. Wm. 
P. Mealey has been designated by the committee to arrange the foursomes for 
the Seniors. Scoring is based on the average low net per each foursome, and 
the winners will receive golf balls. You can play in these foursomes by getting 
in touch with the representatives making the arrangements. 


The Bar Golf Committee extends to all lawyers whether members of the Los 
Angeles Bar Association or not an invitation to play in these tournaments, and it 
would be desirable if the various County Bar Association—Santa Monica, Glen- 
dale, Pasadena, Long Beach, as well as the rest of the associations would take an 
interest and send a foursome to participate in these tournaments, and the cards 
of the individual foursomes for the various bars could be matched as against the 
others. That is, the cards of the foursomes for the Senior Bar Foursomes could 
be matched against any or all of such other foursomes as would care to partici- 
pate. There are over a thousand attorneys in the County who play golf and these 
tournaments could be made a great success through the cooperation of the various 
Associations. You may receive notice of tournaments by sending in your names 
to the committee. 

Gotr ComMMITTEE, Los ANGELES Bar ASSOCIATION, 


839 Citizens National Bank Bldg., MI. 9493. 
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UNETHICAL, SAYS A. B. A. COMMITTEE 


N a recent opinion (No. 195) the American Bar Association Ethics Committee 
declares it to be in violation of Canon 30 for a judge while holding judicial 
office to become a candidate for an elective non-judicial office. The opinion 
follows : 
JupictaL OrriceE—CANpIpACcy oF COUNTY JUDGE FOR OFFICE OF 
City CoMMISSIONER.—It is a violation of Canon 30 for a county judge 
to become a candidate for the elective nonjudicial office of city commis- 
sioner. 


A member of the Association has inquired whether it is ethical for a judge 
of a county court to continue to hold office while seeking election to the office of 
city commissioner. It is stated that the local law contains no express prohibition 
against a county judge’s holding this office. Neither is he forbidden to practice 
law, and it is stated that the judge to whom this inquiry relates does practice law. 
The election in which the commissioner is selected is said to be non-partisan. 


The Committee’s opinion was stated by Mr. Arant, Messrs. Phillips, Hough- 
ton, Brown, Miller and Jones concurring. Mr. Evans was absent and did not 
participate. 


Canon 30 furnishes the answer to the foregoing inquiry. It provides, in part, 
as follows: 

“While holding a judicial office he (a judge) should not become an 
active candidate either at a party primary or at a general election for any 
office other than a judicial office. If a judge should decide to become a 
candidate for any office not judicial, he should resign in order that it 
cannot be said that he is using the power or prestige of his judicial 
position to promote his own candidacy or the success of his party.” 


No limitations or exceptions are expressed in this language, and we regard 
it as too plain and simple to admit of construction. No incumbent of a judicial 
office may properly become a candidate for an elective nonjudicial office without 
resigning his judicial office. That the incumbent may legally devote a part of 
his time to the practice of law or legally hold another office is immaterial. It 
is also entirely immaterial that the other office the judge seeks is characterized 
as a non-partisan office or that the election in which its incumbent is selected is 
denominated a non-partisan election. There are no circumstances under which 
the incumbent of a judicial office can continue in that office, while a candidate 
for an elective nonjudicial office, without violating Canon 30. To hold otherwise 
would be to defeat the clearly expressed intent of the Canon. 





A. B. A. PRESIDENT TO SPEAK HERE 


Honorable Charles A. Beardsley, President of the American Bar Association, 
will be one of the featured speakers at the coming Pacific Coast and Rocky 
Mountain States Trust Conference, to be held at the Biltmore Hotel, September 
19th and 20th. Mr. Beardsley will address the Conference on the subject, “The 
Trust Institution and the Lawyer.” His talk is scheduled for about 11 a. m. 
of the 19th. 

All lawyers are cordially invited to attend the sessions of the Trust Confer- 
ence, and in particular to listen to Mr. Beardsley’s talk. 
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A GLANCE AT PRICE REGULATION 
IN CALIFORNIA* 
By Richard W. Sprague, of the Los Angeles Bar 


HERE always has been two very divergent schools of economic thought con- 
cerning price maintenance, price control and the fixing of prices for resale 
purposes. Prior to 1931 the American economic policy was opposed to any regu- 
lation of prices where the effect was to restrain or hinder free competition. This 
thought was crystallized in the well-known Sherman Anti-Trust Act and in the 
California Cartwright Act. Both of these acts prohibited monopolies, price regu- 
lation, and price maintenance.! 


But with the advent of the depression and the resulting change of economic 
viewpoints, there developed a wild scramble among competitors for whatever 
business existed. Any conceivable method of obtaining business was utilized, not 
the least of which was price-cutting. While these methods may have helped the 
individual, many of them were injurious to business and the public as a whole. 


The effect was the passage of legislation which controls prices, and maintains 
prices, and which allows the fixing of prices for resale purposes. But now the 
theory of price control, rather than individual gain as formerly, is to protect the 
goodwill or good name of a producer of goods bearing a certain trademark, brand 
or name, as well as to protect business and the general public. What is this 
legislation, what is its effect, and who benefits by it? 


First, there is the legislation affecting the goodwill or established trade-name 
of a producer. In 1931 the Fair Trade Act of California was enacted, providing, 
in substance, that where a commodity is in open competition with commodities of 
the same general class, the vendor or producer may agree with the buyer as to 
resale at a price fixed by the vendor, and that the vendee in turn could require on 
resale a similar agreement. This was purely a matter of voluntary contract 
between the parties, and the producer has no method of securing such a resale 
agreement. In 1933 the act was amended? to prohibit the wilful and knowing 
advertisement, offer for sale, or sale of any commodity covered by one of the 
above-mentioned contracts, whether or not the party doing so is a party to the 
contract. The act further entitles any person damaged by a violation of its 
provisions may recover his damages so suffered. The act therefore amply protects 
the original producer who wants to enter into such a contract with his vendee. 
It is broad enough to include any contract entered into between any owner and 
his vendee, and covers all types of commodities having trade-marks, brands or 
names. Thus, if the original producer does not wish to fix the price, a subsequent 
vendor can. 


The constitutionality of the act was upheld in the cases of Max Factor v. 
Kunsman, and Pyroil Sales Co. v. Pep Bros.® In the Max Factor case the 
defendant retail druggist was cutting prices on the articles manufactured and pro- 
tected by the plaintiff by his trade-marks and good-will. The effect was a re- 
taliation by other druggists and price-cutting to a point where no profit resulted. 


*This article is submitted as an entry in THE BuLtetin contest for Junior Barristers. 
1Stats. 1907, p. 984, as amended Stats. 1909, p. 593; Deering’s General Laws, Act 8702. 
Providing in effect that it is unlawful for two or more persons to enter into any combina- 
tion or contract by which they agree to establish the price of any commodity to the public 
or consumer. 
2Stats. 1931, p. 583, amended Stats. 1933, p. 793. 
3Respectively, 5 Cal. (2d) 446 and 784. Both affirmed, 299 U: S. 198. 
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Plaintiff, through its sales organization, entered into the type of contract per- 
mitted by the Fair Trade Act with the greater majority of retailers dealing in 
the plaintiff’s goods. Defendant, however, refused to sign such a contract, pro- 
cured plaintiff’s goods elsewhere, and continued his practices. Naturally, the other 
retailers sought to scrap their contracts with plaintiff in order to meet the com- 
petition, and plaintiff anticipated being back in the same position as before. Plain- 
tiff then sought the aid of the court through injunction proceedings, and it was 
held that the legislation was valid as being beneficial to public welfare. 


DIFFICULTIES 


Apparently, there are some difficulties in the application of the act that remain 
to be smoothed out. Under the Max Factor decision it was intimated that the 
trade-mark be removed prior to resale. This seems inadvisable in view of Section 
537(e) of the California Penal Code making it a misdemeanor to buy or sell 
articles from which the manufacturer’s identification mark has been removed, 
unless such removal was done in the ordinary course of business or with ex- 
press authorization. Again, there are questions such as the sale to employees 
below prices fixed, profit-sharing plans, resale of slightly used articles exactly 
as good as new, trade-in allowances, and sales between retailers. 


While immediately after the passage of the act there was some haste to make 
use of its advantages, on the whole it appears that the producers and distributors 
have not wholeheartedly and completely adopted it. The provisions of the act 
are purely permissive and it has only been used where the individual situation 
demanded its application. Perhaps the broader scope of the Unfair Practices Act 
(discussed infra) has curtailed the use of this legislation. 


The Fair Trade Act, of course, applies only to intrastate commerce, but it has 
its complement in the Federal Miller-Tydings Act. The latter has a similar intent 
and purpose and applies only where the particular state has some form of a fair 
trade act. It is to be noted that the Sherman Anti-Trust and Federal Trade 
Commission Acts are still ces to any price-fixing agreements between pro- 
ducers and distributors. 

As a supplement to the Fair Trade Act, and designed to heip cure the other 
existing evils, there was enacted the Unfair Practices Act. This directly covers 
price control and price maintenance. Its historical background was the Anti- 
Discrimination Act of 1913, and is made effective by extensive amendments in 


1931, 1935, 1937 and 1939.4 


Mainly, this act provides that prices in communities must be maintained at 
approximately the same level, after due allowance is made for differences in grade, 
quality, cost of transportation, etc., and further prohibits sales below cost where 
such is done with the intent to injure competitors and to destroy competition. The 
express purpose of the act is to further promote and encourage competition by 
prohibiting unfair, dishonest, deceptive and discriminating practices. 


4Assembly Bill 485—signed by the Governor and filed by the Secretary of State, 
May 19, 1939. 
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LOSS LEADERS 


Aimed again at the type of practice found in the Max Factor case (supra) 
the act prohibits the use of “loss leaders.” This was the once-prevailing method 
of marking down the retail prices of better known commodities to a point con- 
spicuously lower than the prevailing and general market price in the community 
for the purpose of misleading the public by creating the impression that other 
goods, of which the prices were not so well known, were sold at corresponding 
reductions, and that all articles dealt in by the particular dealer were sold by him 
at less than they could be obtained elsewhere. 


That portion of the act which has the most general effect is that part con- 
cerning sales below cost with intent to injure competitors or destroy competition. 
Cost is defined as including without limitation all labor and salaries, rent, interest 
on borrowed capital, depreciation, selling cost, maintenance, delivery, credit losses, 
licenses, taxes, insurance and advertising. (Sec. 3.) Under Section 5 of the act 
it is provided that where a cost survey is maintained this may be used in ascer- 
taining costs. Under Sec. 15, in any action brought under the terms of the act, 
where persons are performing services without compensation, or at a wage scale 
lower than that prevailing at that time and place for the particular services ren- 
dered, in computing what the “cost” is the prevailing wage rate shall be used. 
Sec. 15.1 further provides that where an action is brought alleging sales below 
cost by a producer or manufacturer and the cost of his raw materials is not 
definitely determinable in money at the time of purchase, use or acquisition of 
the raw materials, the prevailing market price in the locality at the time of such 
purchase, use or acquisition shall be presumed to be the cost. 


There are certain exceptions covered by Section 6 when sales below cost will 
be permitted. Some of these are cases where in good faith the owner is closing 
out his stock or a portion thereof for the purpose of discontinuing his trade in 
such product, or in the sale of seasonal goods, or a bona fide sale of perishable 
goods to prevent loss through spoilage or depreciation, provided that notice is 
given to the public, or where goods are damaged or deteriorated in quality and 
notice is given to the public, or in an endeavor in good faith to meet the legal 
prices of a competitor in the same locality. 


Section 6.1 requires that the notice given under Section 6 shall not be suf- 
ficient unless the subject of the sale is kept separate and apart from the other 
goods and is clearly marked with the reason for such sale, and further that any 
advertisement must indicate the same facts and the number of items to be sold. 


What is meant by “meeting the legal prices of a competitor” is open to con- 
jecture. It would seem apparent, however, that the legislature intended the meet- 
ing of a price of a competitor complying with the act. 


INTENT TO INJURE 


One esential element in a violation of the act by selling below cost is the 
intent to injure competitors or to destroy competition. This was first decided in 
the case of People v. Kahn, 19 Cal. App. (2) (Supp.) 758, 60 Pac. (2) 596, 
a criminal proceeding under the act, the opinion being of the Appellate Department 
of the Superior Court, Los Angeles, and later in Wholesale Tobacco Dealers 
Bureau v. National Candy and Tobacco Co., 11 Cal. (2) 634, 82 Pac. (2) 3. 
Both cases held the act to be constitutional. 

It is provided in Section 5 that proof of one or more of the acts of selling or 


giving away any article or product below cost or at discriminatory prices, to- 
gether with proof of the injurious effect of such acts, is presumptive evidence of 
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the purpose or intent to injure competitors or destroy competition. Section 
15(a) also provides that where a person is charged with selling below cost and 
is including labor at less than the prevailing wage scale in the vicinity, evidence 
of the prevailing wage scale shall be admissible to prove intent or purpose to 
violate the provisions of such prohibited selling. 


In considering the question as to whom the terms of the Act apply, it is 
interesting to note the definition of a “vendor” who cannot sell below cost 
with the intent to injure competitors or destroy competition. This definition 
is found appended to Sec. 6 and includes any person who performs work upon, 
renovates, alters or improves any personal property belonging to another person. 
Apparently, then, the act covers not only those ordinarily engaged in selling 
goods or products, but those selling labor as well! 


The provisions of the act can be enforced either civilly or criminally. Actions 
to enjoin violations may be commenced by any interested person or trade asso- 
ciation, and in such action any damages suffered may be recovered. Where an 
injunction is sought it is not necessary to prove actual damages, injury or threat 
thereof to the plaintiff in the action (Sec. 10). Each and every violation of the 
act constitutes a misdemeanor and is punishable by a fine from $100 to $1000, 
not more than six months imprisonment, or both. All contracts entered into in 
violation of the act are illegal and cannot be enforced. (Sec. 9.) 

Trade associations have assumed the burden of policing and enforcing the act, 
and have thus made the act much more effective than the Fair Trade Act. There 
the burden and expense falls on the individual producer or distributor. 

Of similar nature to the Unfair Practices Act is the Robinson-Patman 
Act of 1936 which in part amends Section 2 of the federal Clayton Act. It is 
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designed to prevent unfair price discrimination between different purchasers which 
may tend to create a monopoly, to lessen, injure, destroy or prevent competition. 
It differs, however, from the California Unfair Practices Act wherein the pro- 
hibition is against discrimination in communities rather than among purchasers. 


While the California Act specifically exempts a selection of customers or a 
functional classification as to brokers, jobbers, wholesalers and retailers, and allows 
differentials in prices between such classifications, such an exemption is not present 
in the Robinson-Patman Act. Nevertheless, under a previous construction of the 
Clayton Act such a classification was upheld.® It is reasonable that this decision 
will be followed and a differentation will be possible—as distinguished from dis- 
crimination. In this manner the act can be successfully applied in order to carry 
out its primary intent and purpose, free and fair competition. Thus, where 
quantity discounts are granted to chain stores and similar large buyers, functional 
discounts are particularly essential to afford some protection to the small 
merchants, since these functional discounts will be given to the wholesaler from 
whom the small retailer buys, but denied to the large buyers who purchase di- 
rectly from the producer. 


Of course, arbitrary classification of quantity buyers to receive discounts may 
not be done. But consideration may be given to difference in cost of selling— 
such as to governmental instrumentalities, where absence of credit risk, solicita- 
tion expense, advertising, and all of the other usual and customary factors 
entering into the run-of-the-mill costs of sale is important. In a case involving 
Montgomery-Ward Co.® the complaint of the Federal Trade Commission against 
the seller was dismissed when it was found that the cost of selling to that company 
was much less than selling to general retailers. However, where jobbers sell at 
both wholesale and retail, a discount can only be given as to goods sold by them 
at wholesale. 

The provisions of the act relating to the payment or allowance of brokerage 
fees was passed upon by the United States Circuit Court of Appeals in the case 
of Biddle Purchasing Co. v. Federal Trade Commission, 96 Fed. (2) 687. This 
case held that receipt of the forbidden brokerage fees was unlawful regardless of 
its effect upon commerce. Similarly, it is unlawful to hold or own any stock in 
the brokerage company through which the business is handled. 


Since complaints have only been issued against companies which have paid 
push money or bonuses to sales people of certain companies and not to others, 
and where demonstrators have been furnished to certain customers and not to 
others, it would appear that special services, advertising allowances, and the like 
are not objectionable as long as their application is uniform. 


The act is enforced by the Federal Trade Commission. In the majority 
of cases, after a complaint is issued, and if the requisite facts constituting a viola- 
tion of the act are found by the Commission, a cease and desist order is made. 
Thus past conduct, particularly in borderline cases, is not penalized. 


In summation, attention is called to the scope of the article in that no mention 
has been made of pro-rate or any co-operative marketing acts. But we have seen 
that in California, through state and federal legislation, there has been developed 
the means by which a producer or manufacturer can protect himself and the 
prices of his articles on the market, as well as the means by which business is 
protected from itself, and by which the public is protected from unfair business 
practices. But can it be said that these means to promote free competition in 
fact allow it? 


5Mennen Co. v. Federal Trade Commission, 288 Fed. 744. 
6Bird & Son Inc., et al., Complaint #2937, July, 1937. 
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JUNIOR BARRISTER BULLETIN COMMITTEE 


|‘ line with their policy of cooperation with the Senior Barristers, and of pro- 
moting the best and widest interests of their members, the Junior Barristers, 
through their president, W. Thomas Davis, have selected a Junior Bar Bulletin 
Committee to assist the Senior Bar Committee in making more vital and interest- 
ing an already worthwhile and widely read publication. The members of this 
Committee are as follows: 

Robert E. Moore, Jr., Chairman; 

Leslie Tupper, Vice-Chairman ; 

Whitney Harris; 

Sidney Wall. 

A fifth member of this Committee is yet to be selected. This group has 
already assumed a definite responsibility toward the furnishing and procuring of 
a variety of “copy” for publication in the Bar BULLETIN. 

It is hoped that former members of university law reviews and all other 
members of the Bar interested in writing and in modern legal problems will 
contribute generously to this publication. 

In addition to a resumé of the activities of the Junior Barristers themselves, 
this Committee will provide feature articles of general interest, book and periodical 
reviews, case notes and pertinent editorials, thus furnishing interesting and con- 
structive ideas to the Bar as a whole and an outlet for the expression of the 
growing interests and a demonstration of the literary talents of the members of 
the local Bar Association. 
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UNAUTHORIZED PRACTICE NEWS 
BAR AND REALTORS AGREE 


N the annual report of the Unauthorized Practice of the Law Committee of the 
Pennsylvania Bar Association, made to its annual convention, it was an- 
nounced that a statement of principles had been entered into by and between the 
Real Estate Brokers and the Pennsylvania Bar Association. 
The statement, while limiting the activities in which a real estate broker may 
engage, also provides that members of the legal profession must keep out of 
the real estate brokers business. 


The statement of principles is as follows: 

“1. In this statement the term ‘broker’ shall include real estate brokers 
and officers, agents, employes or others assisting in the business. 

2. The broker may draw all contracts, deeds, mortgages, bonds, leases and 
other papers and documents incidental to and concomitant with any real estate 
transaction which he or those associated with him shall negotiate. 

3. Without being limited to the following (which is intended as a guide 
for non-permissible activities) brokers shall not: 

(a) Draw wills, codicils, deeds of trust, petitions for granting of letters 
testamentary or of administration, affidavits for the assessment of inheritance 
taxes or render any other services in connection with the probate of a will or 
granting of letters of administration. 

(b) Prepare instruments, conveying, transferring, or affecting either real 
or personal property, except as particularly specified in paragraph 2 hereof or 
other legal documents. 

(c) Adjust negligence claims for others. 

(d) Do conveyancing for others. 

(e) Practice law in any respect whatever. 

4. Brokers shall not by notice, publication, advertisement, book, pamphlet, 
or otherwise, directly or indirectly, invite or induce any person, firm or cor- 
poration to come to them for any legal service or indicate in any way that they 
are qualified or competent to practice law or to render services of a legal nature 
to the public. 

5. Brokers shall not solicit legal business for any lawyer or lawyers 
and shall advise persons with whom they do business to consult counsel of 
their own selection with respect to all matters of a legal nature. 

6. Brokers may not divide or agree to divide their fees with a lawyer nor 
accept any part of a lawyer’s fee from any legal business. 

7. Lawyers shall not permit any employe not licensed as a real estate 
broker to solicit, negotiate or consummate the sale or lease of a parcel of 
real estate. 

8. Lawyers shall not claim a commission for the sale or rental of a parcel 
of real estate unless they have originated the transaction or their efforts have 
contributed to the consummation thereof in co-operation with a real estate broker. 
Lawyers called upon to give advice in connection with or to approve papers 
incident to a real estate transaction for clients, shall look to their clients for 
compensation and may not demand or receive compensation for that service 
from the real estate broker involved either by split of commission or otherwise. 

9. Nothing contained in this statement shall be construed as applying to 
real estate brokers who may be licensed to practice law or to lawyers who may 
be licensed as real estate brokers.”’ 
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JUNIOR BARRISTER RADIO PROGRAM 


OMMENCING with the program of July 22nd, the radio presentations 
of the Junior Barristers of the Los Angeles Bar Association have been 
heard at 7:30 P. M., over Station KFAC. A plan of expansion has been dis- 
cussed by the Radio Committee, which plan will involve a new and supplemental 
series of broadcasts over the same or some other station. A series of subjects 
of general interest to the public will be offered by way of one-half hour broad- 
casts. Each subject will receive a comprehensive treatment by a round-table 
conference of lawyers, experts and laymen. The contrasts offered will be two, 
namely, that of the professional point of view vs. the layman concept, and the 
point of view of the trained expert as set off against that of the untrained “man 
of the street.” 


A similar series of programs, under the supervision and sponsorship of the 
University of Chicago, has met with great success in the East. 


As these new programs develop, more specific details will be given through 
various publication media, including that of the BULLETIN. 





Who knows how to set his words well and hath the gift of expression, upon 
him gods and men nod with applause and he findeth inclined ears. 
—Tuomas MANN. 
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LEGAL SERVICE BUREAUS 


ECENT newspaper articles have featured the suggestion of a special com- 

mittee of the American Bar Association that legal service bureaus under Bar 
Association auspices be created to give low cost service to the public and create 
more work for the lawyer. 


That this trend has already found its way into the legal concepts of the 
justices of the California Supreme Court is evidenced by the recent decision of 
that court in the case of People ex rel. State Board of Medical Examiners vs. 
Pacific Health Corporation. Although the majority of the court concluded that 
the defendant corporation had been guilty of the practice of medicine in violation 
of the State Medical Practice Act, both the majority of the court in discussing the 
reasons for their decision, and the strong minority of the court in upholding the 
activities of the defendant corporation, expressed the thought that competent, in- 
expensive medical service was a necessity and a public right. 


In the majority opinion the justices of the Supreme Court stated that no 
distinction could be drawn between a corporation employing medical service di- 
rectly and a corporation merely acting as an agency between the patient and 
the doctor. The majority, however, were able to draw two distinctions, 7. e., 
between mutual associations and stock corporations, and between corporations 
organized for profit and those organized as non-profit agencies. As an ex- 
ample of what might be accomplished through a mutual association and through 
a corporate setup established by general law or by charter, the decision pointed 
to the case of Butterworth vs. Boyd,” decided at the same session of the court. 
This latter case involved a consideration of the constitutionality of the amend- 
ment to the Charter of the City and County of San Francisco whereby there 
was established a “Health Service System.” 


It is only a short step from some form of mutual association for procuring 
medical service to a similar association for the purpose of acquiring legal service. 
It is to the interest of all attorneys that this forward step be accomplished in a 
manner compatible with the best interests of both the lay public and the indi- 
vidual members of the profession. 





196 C. D. 349. 
296 C. D. 338. 
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SOME FUNDAMENTAL PROBLEMS OF 
ADMINISTRATIVE PROCEDURE* 


By Ray A. Brown, Prof. of Law, University of Wisconsin 





*This is the second and final installment of Prof. Brown’s address before 
the Los Angeles Bar Association at the Law School of University of Southern 
California (summer session) on June 22, 1939, 











Many lawyers, trained and experienced in the formulae of ordinary judicial 
procedure, see in this wholesale departure from that procedure by administrative 
agencies a threat to individual liberty, and a denial of that due process of law 
which the Constitutions of the United States and of the several states aim to 
secure. It must, however, be recognized that the procedure which long history 
has established in judicial tribunals may not be suitable for the new adminis- 
trative agencies. In the first place, the commission heads and personnel are fre- 
quently not lawyers, but persons skilled and familiar with particular businesses or 
industries, which the commission is regulating. It is too much to ask them to 
follow the technical rules of the legal game with which only experienced trial 
lawyers are well conversant. In the second place the commission personnel is 
itself informed and expert in the various questions that arise in the course of the 
commission’s regulatory activities. The rules that might be applicable in proving 
to a lay jury the value of an electric light plant might not be at all suited to an 
investigation of that question by the trained engineers and accountants of a public 
service commission. Lastly, and most important, the functions of courts and 
commissions differ. A court of justice is essentially passive, acting only when its 
jurisdiction is appealed to, undertaking on its part none of the burden of preparing 
and presenting the case. It makes its decision only on the case as presented by 
the parties, and the rules of procedure are therefore directed primarily to securing 
proper conduct by the litigants in presenting the case before the court. The 
administrative board on the other hand is much more than an umpire. It has a 
duty on its own part to investigate and determine the facts of the case and see 
that the law applicable thereto is enforced. An industrial commission invested 
by statute with the duty of assuring to injured workmen the benefits of the 
Compensation Act cannot allow the rightful claim of an injured person for com- 
pensation to be lost because his attorney and witnesses have failed to follow 
legal rules in presenting his case. In such a situation the commission itself must 
investigate and ascertain the truth, and render decision accordingly. If we force 
administrative tribunals too closely into the pattern of courts, most of the good 
which they are designed to, and do in fact accomplish, will be impossible. 


However, in any system of justice, whether by the course of the English 
common law, or by the informal and nontechnical practices of administrative 
tribunals certain fundamentals exist which it is to our peril to neglect. The 
discussion of these hypothesized fundamentals may, I believe, be subsumed 
under three principal headings. First, there is the question of a right to a hearing 
of some sort before the rights and duties of an individual under the law be 
finally determined by governmental authority. Second, granted for the purpose 
of argument, that a hearing of some sort is to be accorded, what are the es- 
sential features thereof, which will fairly protect the rights of the private parties 
concerned, and at the same time not make it too cumbersome for the efficient 
conduct of the business at hand. Third, is the matter of the form and substance 
of the governmental decision on the case that is presented to the tribunal for 
adjudication. 
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First, then, the right of party to be heard before his personal liberty of 
thought or action, or the possession of his property be taken away, is, I believe, 
rightly regarded as an essential of any system of law claiming to march under 
the banner of justice. However, even this seeming essential has its qualifications. 
In a long line of decisions the courts of the land have often declared that, when 
a mere privilege as distinct from a legal right is involved, the determination may 
be made without according a hearing to the party affected. The entry into 
this country of aliens; the importation into this nation of foreign merchandise 
even by citizens ;!* the grant or revocation of licenses for certain types of business, 
such as the sale of liquors,!* which the state may in its discretion entirely prohibit, 
are customarily regarded as mere matters of privilege, concerning which no right 
to even an administrative hearing exists. These holdings seems to me both 
unfair and illogical. The fundamental purpose of a hearing is to assure fair 
and equal treatment to the various persons affected by the government’s decision. 
If the government decides to grant generally even matters of privilege, there 
is a right on the part of those affected to be treated equally under like states 
of fact and under the law as declared by the state in the situation at hand. 
To preserve this right a hearing is of primary importance. In the case of 
importation of goods Congress has indeed gone beyond the constitutional 
minimum, and given to the importer before the Customs Court, a full right 
to a hearing on the classification and valuation of his merchandise.’® 


It should also be noticed that a hearing is not essential or desirable at each 
step of the administrative process. At times the public demand for speedy 
action is insistent. If a health board waited until a hearing to revoke the 
permit of a milk dealer selling a germ infested product, death and disease might 
result. In such a case the public safety must over-ride the private interest. 
In other instances the volume of business is so large that were hearings a 
prerequisite to government action in the first instance, administration would 
be clogged and at a standstill. In the assessment of taxes the assessor on his 
own judgment fixes the value of our property, and if we disagree we can 
afterwards have our hearing before the board of review. This device may, I 
believe, be extended in other fields. In the administration of the Wisconsin 
Unemployment Compensation Act controversies between employers and claimants 
are first settled by the Industrial Commission without hearing and on testimony 
secured by ex parte investigation. The parties are. however, protected by the 
right to appeal to a special tribunal provided in the act. 


As to the necessity of a hearing of some sort and at some time there is 
little disagreement. The trouble comes when we seek to enquire what this 
right to a hearing must and should connote. How much of the usual pro- 
cedure in a judicial hearing should be included in the administrative one? 
Should there be pleadings or their equivalent; have the parties the right to 
present witnesses; has the tribunal the power to punish for contempt; does 
the right to cross-examine apply; do the common law rules of evidence exist, 
and if so to what extent; is there a right to oral argument and the filing of 
briefs? I cannot of course go into all these details at the present time. The 
search for them is most difficult. Each commission is more or less a law 
unto itself, and the practices of the various commissions differ widely. Some 
have rules of practice to guide those appearing before them, but these are 


16Oceanic Steam Navigation Co. v. Stanahan, 214 U. S. 320 (1909). See, however, 
Lloyd Sabando Societa v. Elting, 287 U. S. 329 (1932) . 

17Buttfield v. Stanahan, 192 U. S. 470 (1904). 

18Note, 4 Wis. L. Rev. 180 (1927). 

1919 U. S. C. A. 1518; 2B U. S.C A, 0. 
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usually only in the barest outline. The judicially decided cases are com- 
paratively few, and worse than that are widely scattered in the reports and 
digests in many assorted places. There is in fact no general treatise on Ad- 
ministrative Law, and in our digests and enclyclopedias no such general topic. 
The real picture of the proceedings can only be ascertained by extensive and 
careful surveys of the day by day work of our various administrative bodies. 
I must therefore confine myself to a few cardinal points, which have in the 
current time come to the fore. 


First let us consider the second opinion of the Supreme Court of the 
United States in Morgan v. United States,*° delivered April 25, 1938. In this 
case the United States Department of Agriculture was on its own motion 
investigating the rates charged for services in the Kansas City stock yards. 
In the nature of the case no formal complaint or preliminary statement could 
be made by the government concerning the grounds for believing existing rates 
unreasonable. The proceedings were for the very purpose of discovering whether 
there were any such grounds. An investigation not a trial was being held. 
Hearings were had and over 10,000 pages of oral testimony and 1000 pages 
of statistical exhibits received. From this great mass of material, without giving 
to the stock yard owners any opportunity to know the conclusions the de- 
partment drew therefrom, or to advance arguments to rebut such conclusions, 
the Secretary of Agriculture reduced the rates. This the court decided was 
contrary to the “rudimentary requirements of fair play by which in adminis- 
trative proceedings of a quasi-judicial character the liberty and property of 
the citizen shall be protected. The right to a hearing embraces not only the 
right to present evidence, but also a reasonable opportunity to know the claims 
of the opposing party and to meet them.” 

20304 U. S. 1 (1938). 
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PROCEDURAL MATTERS 


In courts of law this opportunity of the litigants to know the claims and 
defences of the adversary is afforded by our system of pleadings—complaints, 
answers, replications, demurrers. Such an elaborate and often technical ma- 
chinery has however but little place in administrative procedure, though the 
statutes and rules of the commissions do frequently provide for filing complaints 
and answers. In fact, a practice long employed by the Interstate Commerce 
Commission, and more recently by the National Labor Relations Board and 
the Securities and Exchange Commission, affords, I believe, an even greate1 
protection to the private rights of litigants than does any system of common law 
or code pleading. After the presentation of the evidence and the conclusion oi 
the hearing, the commission, or its examiner, prepares a so-called preliminary 
or tentative report, setting forth the findings of fact and the conclusions of law 
gleaned from the record made at the hearing. This tentative report is served 
on the parties to the controversy, and concerning it they may file objections 
and submit arguments before the final decision of the commission is made. 
Such an opportunity of the litigants to know in advance the grounds of the 
tribunals proposed decision, and to make their objections to and file arguments 
concerning it, is, I am certain, quite unique in adjudicative procedure. 


This right of the parties to “a reasonable opportunity to know the claims 
of the opposing party and to meet them” is, however a matter of principle 
and not of form. Neither the pleadings nor the tentative report is of itself 
required. In National Labor Relations Board v. Mackay Radio and Telegraph 
Co.,74 decided May 16, 1938, it appeared that there had been a strike of the 
respondent’s employees, which was subsequently called off. The respondent re- 
fused to take back five of its employees. The Labor Relations Board filed a 
complaint against it under the National Labor Relations Act alleging a dis- 
crimination against these men for union activity arising out of their “discharge 
from employment.” After the board had presented its testimony, this complaint 
was amended so as to allege a discrimination for “failure to re-employ”’ these 
men. To this amended complaint the company answered, and presented its 
testimony. When, however, the board finally entered its order it reverted to 
its original position and found the discrimination existed because of a wrong- 
ful discharge. The company contended it was denied a fair hearing because 
the ground of final decision was different from that claimed in the amended 
complaint on which the matter was tried. The court dismissed this as “highly 
technical,” saying, “A review of the record shows that at no time during the 
hearing was there any misunderstanding as to what was the basis of the 
Board’s complaint. The entire evidence pro and con was directed to the ques- 
tion whether, when the strike failed and the men desired to come back and were 
told that they might come back in a body . . . the respondent did in fact 
discriminate against five because of union activity. While the respondent was 
entitled to know the basis of the complaint against it, and to explain its conduct, 
in an effort to meet that complaint, we find from the record that it under- 
stood the issue, and was afforded full opportunity to justify the action of its 
officers as innocent rather than discriminatory.” In devising a system of 
administrative procedure by which the parties may be protected in this funda- 
mental right to know the case against them, and to meet it, continued research 
and study needs to be given. 

Another judicially declared essential to a fair administrative hearing is 
that the decision when made must rest solely on the evidence introduced at 
the hearing, or made a part of the record and known to all parties. 

21304 U. S. 333 (1938). 
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In Interstate Commerce Com. v. Louisville and Nashville R. R.*? the Inter- 
state Commerce Commission contended that its order might be based not 
only on the evidence introduced at the hearing, but also on information it 
had acquired by experience and its own independent investigations. The 
Supreme Court of the United States unanimously held such contentions 
inadmissible, saying . . . “such a_ construction would nullify the 
right to a hearing,—for manifestly there is no hearing when the party does not 
know what evidence is offered or considered, and is not given an opportunity 
to test, explain, or refute. . . . The Commission is an administrative body 
and, even where it acts in a quasi-judicial capacity, is not limited by the strict 
rules, as to the admissibility of evidence, which prevail in suits between 
private parties. . . . But the more liberal the practice in admitting testimony, 
the more imperative the obligation to preserve the essential rules of evidence 
by which rights are asserted or defended. In such cases the Commissioners 
cannot act upon their own information, as could jurors in primitive days. All 
parties must be fully apprised of the evidence submitted or to be considered, 
and must be given opportunity to cross-examine witnesses, to inspect documents, 
and to offer evidence in explanation or rebuttal. In no other way can a party 
maintain its rights or make its defense. In no other way can it test the suf- 
ficiency of the facts to support the finding; for otherwise, even though it appeared 
that the order was without evidence, the manifest deficiency could always be 
explained on the theory that the Commission had before it extraneous, un- 
known, but presumptively sufficient information to support the finding.” 


The reasonableness of this rule in purely judicial proceedings is incontro- 
vertible. An administrative body is, however, not merely a court adjudicating 


22227 U. S. 88 (1912). 
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impartially on the claims of the opposing parties before it. In a real sense it also 
is a party to the proceedings vested with the positive and affirmative duty of 
enforcing the policy of the state, which is prescribed in the statute governing it. 
To perform this latter duty commissions are customarily invested with the 
power of conducting ex parte investigations. We accordingly meet with many 
claims that to the decision of particular causes the administrative tribunal must 
bring the results of these ex parte investigations, and also that they should 
take “judicial notice” of matters within their own special expert cognizance, and 
of materials contained in their official files. The dilemma created is usually 
solved, by permitting the introduction at the hearing of reports concerning the 
results of the commission’s own investigations, but whether a right to cross- 
examine the commission’s employees who participated in gathering such material 
and in making such report is somewhat uncertain. Also the extent to which 
the doctrine of judicial notice may be applied to administrative proceedings is far 
from settled. There is a full discussion of this matter by Professor Hanfft in 
15 North Carolina Law Review, and also in a recent article of my own in 
the Pennsylvania Law Review.** In the case of Ohio Bell Telephone Company 
v. The Public Utilities Commission,” a vigorous opinion by Mr. Justice Cardozo 
confines the judicial notice doctrine pretty well within the limits recognized 
in customary court proceedings. 

With this brief reference to the cardinal points in the administrative hearing, 
I must pass on to the question of the mechanics involved in the making of the 
administrative decision, and to the form of the administrative decision itself. 
In respect to the first of these matters, the first opinion in the case of Morgan 
v. United States,** already referred to, cast a bombshell of consternation into 
many federal and state commissions. Many such commissions consist of hundreds 
and even thousands of employees, performing a vast number of varied and 
important duties. In the making of the many decisions required it is virtually 
impossible for the titular heads of such commissions personally to attend to all 
the matters officially entrusted to them. The result is that a great deal of 
delegation of power practically occurs, not only in the gathering of evidence and 
in the presiding at hearings, but even in the making of the decisions themselves. 
The unanimous decision of the court in the Morgan case placed a limit to this 
delegation. The person or persons, who are vested by statute with the duty of 
deciding must act on their own independent consideration of the law and facts of 
the controversy before them, and cannot simply accept pro forma as their own 
the decisions of their subordinates. 


While the decision does not prohibit the use of examiners in holding 
hearings, or in sifting and analyzing the evidence for the use of their superiors, 
still the opinion presents a serious handicap to the speedy and efficient per- 
formance of the commission’s duties. Our Wisconsin Supreme Court”? has 
just recently held that the commission heads in law suits involving the enforcement 
of their orders, must be prepared to answer concerning the extent, to which 
they personaily participated in making the order involved. Several cases in- 
volving the National Labor Relations Board are similar.** The solution lies, 
I am convinced, in a realistic recognition of the fact that our legislatures have 


23Hanft, Utilities Commissions as Expert Courts, 15 N. C. L. Rev. 12 (1936). 

24Brown, Public Service Commission Procedure, 87 U. P. L. Rev. 139 (1938). 

25304 U. S. 333 (1937). 

26Morgan v. United States, 298 U. S. 468 (1936). 

27State ex rel. Madison Airport Co. v. Wrabets, 285 N. W. 504 (1939). 

28National Labor Relations Board v. Cherry Cotton Mills, 98 Fed. (2d) 444 (1938); 
compare, however, National Labor Relations Board v. Biles Coleman Lbr. Co., 98 Fed. 
(2d) 16 (1938). 
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placed on the titular heads of our administrative bodies an impossible task, 
and that a further delegation of power must be made. Examiners and other 
deputies within the commissions must be empowered to make final decisions 
with the right of the parties litigant to appeal controverted decisions to the 
judgment of the whole commission. This is a device, which Wisconsin several 
years ago resorted to, in the administration of its Workmen’s Compensation 
Law, and a similar suggestion is made for California by Professor McGovney 
in the March issue of the California Law Review.*® 


The form of the administrative decision, also is important. The adminis- 
trative agency should, I believe, render its decision on all controverted cases in 
such a manner that the parties to the proceeding may be advised how the issues 
involved in the case were determined, and of the reasons of the commission for 
making the decision which it did. An order, which does not make these matters 
reasonably clear, not only smacks of bureacratic absolutism and makes judicial 
review of the decision difficult, but also is a dangerous incentive to hasty and ill- 
considered action by the tribunal itself. The decisions of the Supreme Court 
of the United States in Wichita Railroad and Light Co. v. Public Service 
Commission,®® and in Panama Refining Co. v. Ryan,* hold that in some instances 
indeed formal findings of fact by the commission are essential if its order is to 
be judicially enforced. The case of Pacific States Basket Co. v. White,?? 
indicates, however, that such a requirement is not a universal one. In apply- 
ing the general requirement, we are however, immediately involved in a 
difficult and perplexing discussion as to what precisely constitutes findings of 
fact, what is merely a statement of the evidence, and what is only a conclusion 
of law. An interesting discussion of this problem occurs in Saginaw Broad- 
casting Company v. Federal Communications Commission.** If administrative 
tribunals will refrain from mere routine consideration of cases, treat each 
decision as depending on a good faith ascertainment of the facts, and an 
application thereto of the law as enacted by the legislature, and interpreted 
by the courts, and reasonably and frankly endeavor to make clear to the 
parties the reason for the decision rendered, no great difficulty will, I believe, 
result. 


What I have said of administrative procedure up to the present time reijates 
particularly to the quasi-judicial functions of boards and commissions—to the 
process of adjudication either between private individuals, or between the state 
and an individual. Administrative boards also exercise quasi-legislative powers. 
Here also individual rights and liberties may be endangered by carelessness 
or sense of omnipotence and responsibility in the administrative policy. Or- 
dinary acts of legislation are made by our popularly elected representatives, 
usually publicly debated, and are always officially published and easily as- 
certainable. Administrative legislation may be the result of the secretly ar- 
rived at conclusion of commission head or employee. The parties to be af- 
fected by it may have no chance to argue its merits or demerits. A _ recent 
bill fostered by the American Bar Association aims to provide for adminis- 
trative legislation a hearing similar to that now afforded by most regular 


29The Industrial Accident Commission’s Dilemma and a Proposed Remedy, 27 Cal. 
L. Rev. 266 (1939). 

30260 U. S. 48 (1922). 

31293 U. S. 388 (1935). 

32206 U. S. 176 (1935). 

8396 Fed. (2d) 554 (1938). 
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legislative bodies. Again the administrative rule itself is not published in the 
statutes of the state, and often it is extremely difficult to find. In Panama 
Refining Co. v. Ryan,** the so-called Hot Oil Case, the case was fought all 
the way to the United States Supreme Court, with parties, attorneys, and 
courts all ignorant of the fact that the provisions of the Petroleum Code under 
attack had been repealed by executive order. As a result of this case the 
federal government now provides a Federal Register for the publication of 
important administrative orders. In most of the states such orders can only 
be found by applying to the various commissions that issue them. 


BAR’S GREAT PROBLEM 


In what I have said here I realize that I have solved nothing. However, 
there is, I believe, no more important problem before the American Bar today 
than that of the organization and procedure of our administrative tribunals, which 
perform such a large part of the state’s great duty of government. We are 
faced with the necessity of devising a system of administrative justice, which 
at the same time will be efficient in performing its tasks and also duly 
regardful of the rights of the private interests affected by its action. The 
matter is one, I am sure, not to be solved by any arm chair theorizing. Rather 
we must take off our coats, roll up our sleeves, and engage in the solid and 
laborious task of discovering what are the various and multitudinous duties 
the commissions have been delegated by the state to perform; what is the 
burden of the work that has been placed upon them; and what are the methods 
they have employed for the performance of their tasks. Only on such a 
foundation can a just and useful structure of administrative law be built. In 
such a task the co-operation of administrators, legal practitioners, and academic 
men is essential. Two such studies are now in process, one in New York 
under the sponsorship of Governor Lehman, and another in the federal 
government under the direction of a distinguished committee appointed by 
the attorney-general. Previously to these a modest beginning of such a study 
was made in Wisconsin. While the task is a laborious and difficult one, its 
importance justifies it. The place of the administrative boards and commis- 
sions in our present system of government may no longer be ignored. The 
faithful performance of such studies as I have indicated will largely determine 
the type of tribunals they may be, efficient in the performance of their duties 
in behalf of the public; also upholding those traditional and basic principles 
of law and justice, which are the foundations of our free and democratic order. 


~~ 84293 U. S. 388 (1935). 
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